The Iraqi High Criminal Court established to prosecute Saddam Hussein and other leading Ba'athists is one of the most visible of the current efforts to establish criminal accountability for violations of international norms. Juxtaposed against other tribunals, the High Criminal Court has provoked worldwide debate over its processes and its prospects for returning societal stability founded on respect for human rights and the rule of law to Iraq. This article explores in detail the legal basis for the formation of the High Criminal Court under the law of occupation. It addresses the relationship between the Iraqi model of prosecuting crimes in domestic fora incorporating international law and the alternative model of transferring jurisdiction to an international forum. The controversial aspects of the Iraqi model are considered, such as the legitimacy of its creation, the revocation of official immunity, the procedural fairness of the Statute in the light of international norms, and the substantive coverage of what some have termed an internationalized domestic process. The author concludes that accountability for international crimes is one of the unifying themes that should bind humanity in common purpose with the Iraqi jurists as they pursue justice in accordance with international norms.
nations, flushed with victory and stung with injury, stay the hand of vengeance and voluntarily submit their captive enemies to the judgment of the law is one of the most significant tributes that Power has ever paid to Reason.
Justice Robert H. Jackson, 21 November 1945 1 The creation of the Iraqi High Criminal Court, commonly referred to as the Iraqi High Tribunal (IHT), as an independent component of the Iraqi domestic structure is not only warranted under the existing structure of international law, but accords with the highest aspirations of those who purport to believe in the rule of law. Just as the law-abiding nations of the world could not contemplate a revitalized Nazi domination, public justice for the crimes committed by the Ba'athist regime could be the cornerstone of an Iraqi society built on democratic principles rather than ethnic and religious divisions. The judges have privately reiterated on a number of occasions that they view the work of the Tribunal as being the doorway that will expand the influence and application of international humanitarian law across the Arab-speaking areas of the world.
2
From the outset, the Iraqi lawyers who sought to develop a legal framework for prosecuting Saddam Hussein, the former Iraqi leader, and other Ba'athist officials were adamant that holding trials in Iraq would be a baseline towards restoration of the rule of law, rather than simply allowing an external tribunal to exercise punitive power. 3 The Iraqi people suffered the injustices and indignities of the Ba'athist regime 4 and have the strongest stake in the restoration of authentic justice. Paraphrasing Justice Jackson's assessment of the International Military Tribunal at Nuremberg, 'no history of the era of Iraq under Ba'athist rule will be ''entitled to authority'' if it ignores the factual and legal conclusions that will be presented in open court in the IHT'. 5 An accurate and comprehensive rights abuses under Saddam's rule in Iraq, inter alia the deaths of 50,000 to 100,000 Kurds, the destruction of 2,000 Kurdish villages, the internal displacement of 900,000 Iraqi civilians, summary executions of over 10,000 political opponents, beheadings, rapes, enforced prostitution and the intentional deprivation of food to the civilian population. ' record of the history associated with the crimes in question is, after all, one of the vital purposes of individual accountability mechanisms. 6 Like other post-conflict settings in which the legislative and judicial systems have become corrupted, have been replaced or have simply collapsed under the weight of tyranny, the pursuit of justice became a focal point for the Coalition military forces in Iraq following the fall of the regime. 7 Assuming its proper role on behalf of the Iraqi people, the Interim Iraqi Governing Council made the creation of an accountability mechanism for punishing those responsible for the atrocities of the Ba'athist regime one of its earliest priorities. 8 The Iraqi Special Tribunal (which Iraqi law renamed as the Iraqi High Criminal Court in August 2005) was not an exercise dictated by occupation authorities, but was initiated by Iraqis and revalidated at every stage by the domestic political processes. After an extensive and genuine partnership that entailed months of debate, drafting and consideration of expert advice solicited from the Coalition Provisional Authority (CPA) -which included both British and US lawyers -as well as the advice of other experts outside Iraq, the Iraqi Governing Council issued the Statute of the Tribunal on 10 December 2003. 9 The announcement of the Tribunal Statute was the culmination of a developmental process carried out under the auspices of the Legal Affairs Subcommittee of the Iraqi Governing Council led by Judge Dara, and by sheer coincidence preceded the capture of Saddam Hussein by only four days. Following the return of full sovereignty, the newly elected Iraqi government repromulgated the Statute and published it in the Official Gazette of the Republic of Iraq on 18 October 2005 as the Iraqi High Criminal Court Law. 10 The IHT was created with the express goal of bringing personal accountability to those Ba'athists who were responsible for depriving Iraqis of their human rights, and for virtually extinguishing the real rule of law for over three decades. It would be ironic indeed if the mechanism created by the Iraqis to address the human rights failings of the past became in itself the vehicle for denying and suppressing human rights into the future. The purpose of this paper is to consider the controversial aspects of the creation and implementation of the IHT as well as its contributions to the progressive development of international humanitarian law. After discussing the legal foundations of the Iraqi Tribunal under international law and commenting on the salient features of its structure in comparison with earlier accountability mechanisms, the paper will conclude by highlighting the contributions that the Tribunal may make to the evolution of the field of humanitarian law.
The primacy of domestic enforcement in Iraq
Genuine justice cannot be achieved on the wings of vengeance or external manipulation. As a matter of historical record, the mechanics of establishing a judiciary free of political control were the very first concern of the jurists who gathered in Baghdad in December 2003 to assess the formation of the IHT. As a group, they were committed to a process that would comply with human rights norms and demonstrate the power of legal rules and processes over sectarian revenge, tribal animosity or personal hatred. The very essence of a fair trial is one in which the verdict is based not on innuendo and emotion, but on the quantum of evidence introduced in open court. One distinguished scholar has used the phrase 'Potemkin Justice' to describe enforcement efforts aimed at achieving only a shadow of justice through undermining the core human rights of those who will face charges under its authority.
11 Avoidance of this is the rationale behind the requirement of the International Covenant on Civil and Political Rights (ICCPR) that a criminal trial be a 'fair and public hearing by a competent, independent and impartial tribunal established by law'.
12 This fundamental right derives from both human rights norms 13 and the law of occupation (as a subset of the laws and customs of war).
14 Protocol I refined previous articulations of this cornerstone principle by requiring an 'impartial and regularly constituted court respecting the generally recognized principles of regular judicial procedure'.
15
International mechanisms provide a necessary forum in circumstances where the domestic courts are unable or unwilling to enforce individual accountability for serious violations of international norms. 16 Phrased another way, none of the international fora in recent history has been created to enforce international norms simply because the offences were defined and proscribed by modern international law norms. The very discipline now termed 'international criminal law' has been described as 'the gradual transposition on to the international level of rules and legal constructs proper to national criminal law or national trial proceedings'. 17 It logically follows that where domestic institutions address the underlying criminal conduct, such transfer to the international level is unnecessary. Though internationalized judicial mechanisms have permanently altered the face of international law, 18 the domestic courts of sovereign states are the courts of first resort. The lengthy debate over the phrase 'international criminal law' during negotiation of the Elements of Crimes for the International Criminal Court 19 reflected a continuing tension between the international respect for sovereign justice systems, and the transcendent importance of truth and accountability. Although states co-operate to define and proscribe crimes under international law, the domestic courts of the world retain the primary role in punishing violations and securing the rule of law within their societal structures. 20 Nevertheless, the inspiring growth of the field of international criminal law since the Second World War has obscured the historical preference for imposing punishment through the national courts of the countries where the crimes were committed. 21 The military commissions established in the Far East incorporated the principle that the international forum did not supplant domestic mechanisms. 22 The UN Secretary-General has similarly concluded that 'no rule of 23 The Iraqi people will determine the ultimate legitimacy and effectiveness of the trials.
The Iraqi High Criminal Court is built on the truism that sovereign states retain primary responsibility for adjudicating violations of crimes defined and promulgated under international law. 24 The process of developing the Statute in late 2003 was opaque to the outside world. This prompted observers to criticize the IHT, on the assumption that it would function in fact as a 'puppet court of the occupying power'. 25 Admittedly its forerunner, the Iraqi Special Tribunal (IST), was formed during the occupation by the United States, its original funding flowed from the United States (a total of US $ 128 million to date), 26 its judges were selected by the US-appointed provisional government and the judges and prosecutors were to be assisted by US advisors. If the IST had indeed been promulgated as a sham court created only to accomplish the bidding of the occupation authorities, it would violate the basic human right of Ba'athist officials to have an adjudication of their offences based on the highest standards of law and professional conscience of the judges free of external bias or prejudice. 27 Iraqi officials, however, were adamant that a tribunal in Baghdad would be closer to the conflict in temporal terms as well as to the available evidence and the victims whose rights had been violated by the regime. While it created the seeds of subsequent controversy, the Iraqi decision to incorporate international norms into the domestic criminal code was consistent with the established practice of the international community, and prevented a widespread sense of hopelessness and renewed victimization for ordinary citizens. 
The creation of and controversy behind the Tribunal
History is replete with individuals certain of their own superiority and moral impunity. Charles I demanded to know 'by what authority -legal, I mean -do you sit as a court to judge me?' 28 When given a copy of his indictment before the International Military Tribunal at Nuremberg, Hermann Göring stroked the phrase 'The victor will always be the judge and the vanquished the accused' across its cover. 29 Slobodan Milošević demonstrated utter contempt for a tribunal that in his words represents 'a lawless act of political expediency' that has perpetrated a 'terrible fabrication' in order to 'destroy and demonize' him. 30 34 Of course, it is an accepted principle of modern international law that 'individuals who commit international crimes are internationally accountable for them'. 35 The Milošević Trial Chamber reffirmed its jurisdiction, and opined that the lack of immunity for international crimes 'at this time reflects a rule of customary international law'. 36 Rather than relying on an international legal forum to overcome domestic immunity, Iraqi leaders took the preferable path of using domestic legislation to revoke the 'full immunity' that the 1970 Constitution afforded to Ba'athist officials. 37 The IHT Statute almost mirrors the language of the Rome Statute of the International Criminal Court 38 by providing that
The official position of any accused person, whether as president, chairman or member of the Revolution Command Council, prime minister, member of the counsel of ministers, a member of the Ba'ath Party Command, shall not relieve such person of criminal penal [responsibility], 39 nor mitigate punishment. No person is entitled to any immunity with respect to any of the crimes stipulated in Articles 11, 12, 13, and 14 of this law.
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In an effort to illustrate the transformation of justice, the Statute specifies that 'No officer, prosecutor, investigative judge, judge or other personnel of the Tribunal shall have been a member of the Ba'ath Party.' 41 This provision has been criticized both within and outside Iraq on the grounds that it fails to distinguish between those lawyers who were active party members and supportive of the Ba'athist policies, and those who were only token members, thus in fact but not in spirit. The effect of this has been to dilute the pool of qualified jurists significantly, even as it introduced an external political vetting process into the selection and qualification of judges.
An resulted in a crisis of legitimacy that would have doomed efforts to prosecute the Ba'athists responsible for the oppression of Iraqi society. Even if it had been able to function inside Iraq, the ability of such a forum to impose punishments acceptable to the international community would likely have been negated by its form of neocolonism wrapped in judicial robes.
If international law has indeed progressed to the point that the lack of official immunity is 'indisputably declaratory of customary international law ', 42 then the Iraqi decision to incorporate and enforce international norms should be hailed as a positive example of state practice that reinforces the erosion of worldwide impunity. Given the fact that no international tribunal could have exercised jurisdiction, Iraqi officials essentially accepted Justice Jackson's Second World War-era conclusion that 'We may be certain that we do less injustice by the worst processes of law than would be done by the best use of violence. We cannot await a perfect international tribunal or legislature before prosecuting …'.
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Though the creation of a domestic process for punishing the officials of the former regime has been criticized for excluding international influence, it represented a courageous principled position to impose law rather than succumb to summary vengeance.
Substantive scope of the Iraqi High Criminal Court
Grounded as it is in the right of a sovereign state to punish its nationals for violations of international norms, the temporal jurisdiction of the IHT covers any Iraqi national or resident of Iraq charged with crimes listed in the Statute that were committed between 17 July 1968 and 1 May 2003 inclusive. In addition, its geographical jurisdiction extends to acts committed on the sovereign soil of the Republic of Iraq, as well as those committed in other states, including crimes committed in connection with Iraq's wars against the Islamic Republic of Iran and the State of Kuwait.
For the first time in Iraqi domestic law, Articles 11-13 of the Statute establish the competence of the Tribunal to prosecute genocide (Art. 11), crimes against humanity (Art. 12), and war crimes committed during both international and non-international armed conflicts (Art. 13). These substantive provisions are perhaps the most significant aspect of the Statute, because they are modelled on those found in the Rome Statute and thus incorporate the most current norms laid down by international law into the fabric of Iraqi domestic law. Iraqi lawyers and judges are firmly rooted in a positivist tradition, and accordingly expressed concerns about conducting trials of individuals for acts that had not been prohibited under domestic law at the time of the actus reus. However, they accepted the principle that the underlying crimes were firmly proscribed under international norms at the time of their commission. In essence, Iraqi officials harmonized the Iraqi criminal code with international law to the same extent as Some observers have criticized the elevation of pre-existing Iraqi crimes to the same plane as genocide, war crimes and crimes against humanity. For armchair lawyers tempted to dismiss the Tribunal as a bald assertion of Coalition power, Article 14 is a window into the soul of the Iraqi bar because it reveals the offences deemed most egregious by peace-loving Iraqis seeking to rebuild an Iraq based on freedom. The officials who committed the acts included in Article 14 in essence waged war on the Iraqi people and society; the prosecution of those acts was seen by the Iraqis as a prerequisite for restoring the rule of law inside Iraq. From the Iraqi perspective, the crimes listed in Article 14 are of comparable severity to the grave violations of international norms found in Articles 11-13. Therefore the Iraqis felt that prosecution of the domestic crimes described in Article 14 would be a necessary component of the broader IST objective of helping to heal the wounds inflicted on Iraqi society by the Ba'athists.
The 'regularly constituted' nature of the Tribunal
Each conflict environment and accountability mechanism has required a slightly different set of blended procedures. For example, in the domestic prosecutions in Argentina, the trials were conducted using special procedures necessitated by the volume of information and the number of victims in comparison to normal crimes. 45 In the case of the IHT, the civil law foundations of the Iraqi Criminal Code provided the baseline, which was then modified where appropriate to comply with relevant international norms. Unlike the ICTY 46 and the Special Court in Sierra Leone (SCSL), 47 the punitive authority of the IHT derives from the sovereign authority of the Iraqi people rather than the derivative authority of the UN Security Council. The analytical starting point for the IHT is therefore found in pre-existing Iraqi law and procedure.
For example, tribunals enforcing international humanitarian law have permitted evidence as long as it is 'relevant' and 'necessary for the determination of the truth'. 48 This standard, quoted here from the Rome Statute, compares favourably to the IHT Rule of Procedure that permits the Trial Chamber to admit 'any relevant evidence which it deems to have probative value'. 49 Of course, these evidentiary provisions operate against the backdrop of Iraqi practice that requires the prosecutor to produce a quantum of evidence sufficient to satisfy the court of the guilt of the defendant. 50 Rather than developing a straitjacket set of rules related to the introduction of evidence, the civil law groundings of the IHT Trial Chamber convey the broader mandate to 'apply rules of evidence which will best favour a fair determination of the matter before it and are consonant with the spirit of the Statute Regardless of the procedural forms adopted, international law is clear that no accused should face punishment unless convicted pursuant to a fair trial affording all the essential guarantees embodied in widespread state practice. 52 Article 3 common to the 1949 Geneva Conventions states with particularity that only a 'regularly constituted court' may pass judgment on an accused person.
53
Interpreting this provision in the light of state practice, the ICRC concluded that a judicial forum is 'regularly constituted if it has been established and organized in accordance with the laws and procedures already in force in a country '. 54 Accepting this benchmark of legitimacy, the IHT meets the criteria of Common Article 3 better than other extant tribunals because it is designed from the ground up to apply general principles and specific norms drawn from existing Iraqi criminal law, rather than simply supplanting those norms with externally mandated principles. The IHT Statute provides that the President of the Tribunal shall 'be guided by the Iraqi Criminal Procedure Law' in the drafting of the rules of procedure and evidence for the admission of evidence as well as the other features of trial.
55 Furthermore, the Statute specifically lists the provisions of Iraqi law that contain the general principles of criminal law to be applied in connection with the prosecution and trial of 'any accused person' (emphasis added to highlight the non-discriminatory intent of the drafters). 56 Where there are lacunae that remain in the IHT Rules and Procedures, they are automatically filled by resort to the underlying principles of Iraqi domestic law, even as the judges are charged with interpreting the substantive international crimes by 'resort to the relevant decisions of international courts or tribunals as persuasive authority'. 57 This represents an admirable harmonization of international and domestic norms.
These matters were far more than an esoteric concern for the founders of the IHT. The drafters of the Statute were adamant that its structure and operation be perceived in contradistinction to the corrosive effects of Ba'athist efforts to use a charade of justice as a tool for subverting the people's rights. Like the Nazi regime before them, 58 the ruling regime in Iraq created 'Special' or 'Revolutionary' courts to impose political punishments at the hands of obedient minions rather than trained legal professionals. 59 As a deliberate amendment at the very last editing session, the authoritative Arabic text used a different term to make a clear distinction from the 'Special' or 'Revolutionary' courts run under Ba'athist authority, which resulted in a slightly off-kilter English translation. Despite its substantive coverage of war crimes, genocide and crimes against humanity, Article 60 This subtle but powerful reminder shows the keen sensitivity of the Iraqi lawyers responsible for the IHT Statute as well as their commitment to the long-term restoration of the rule of law within Iraq. It is notable that the first trial before the IHT includes at least one Ba'athist official who was implicated in corrupting the process of fair and orderly criminal proceedings in violation of Article 14(a) of the IHT Statute.
The structure of the IHT and its accompanying procedures are similarly valid when measured against applicable human rights principles. The ICCPR phrases the concept noted above as requiring that a tribunal be 'established by law'. 61 The UN Human Rights Commission adopted a functional test that the tribunal should 'genuinely afford the accused the full guarantees' in its procedural protections. 62 Litigating its first case, the ICTY was forced to determine whether this human right is per se violated by the prosecution of an accused before a post hoc tribunal created after the commission of the crimes. 63 Noting that the ICCPR drafters rejected language specifying that only 'pre-established' fora would provide sufficient human rights protections, the ICTY Appeals Chamber concluded that
The important consideration in determining whether a tribunal has been 'established by law' is not whether it was pre-established or established for a specific purpose or situation; what is important is that it be set up by a competent organ in keeping with the relevant legal procedures, and that it observes the requirements of procedural fairness. 64 For the purposes of human rights law, the IHT is 'established by law' because it is designed to provide the full range of human rights to the accused. Moreover, the IHT Statute establishes a firm duty on the court to 'ensure that a trial is fair and expeditious and that proceedings are conducted in accordance with this Statute and the rules of procedure and evidence, with full respect for the rights of the accused and due regard for the protection of victims and witnesses'.
65 By extension, the Trial Chamber must 'satisfy itself that the rights of the accused are respected', 66 and publicly support its decisions with 'a reasoned opinion in writing, to which separate or dissenting opinions may be appended'. 67 The Iraqi Judicial Law specifies that the judge shall be bound to 'preserve the dignity of the judicature and to avoid anything that arouses suspicion on his honesty'. 68 An a priori conclusion that the IHT judges will ignore their professional ethos by wilfully undermining the rights of the accused would betray an unseemly paternalism on the part of the international community. In fact, though the al Dujail trial has at times been turbulent in the courtroom and often unpredictable, it has proceeded based on the procedural rules specified in the Statute, its implementing rules and underlying Iraqi criminal procedure law.
Procedural rights for the accused 69
The provisions governing the rights of the accused are among the most highly criticized yet vital provisions of the IHT Statute. The Coalition Provisional Authority Order that delegated authority to the Iraqi leaders to promulgate the Statute required that the tribunal meet 'international standards of justice'. 70 In accordance with underlying Iraqi procedural codes, the IHT Rules stipulate that the investigating judge must notify all suspects of the following rights during their first appearance for questioning:
i. The right to legal assistance of his own choosing, including the right to have legal assistance provided by the Defence Office if he does not have sufficient means to pay for it; ii. The right to have interpreting assistance if he cannot understand or speak the language used in questioning; iii. The right to remain silent. In this regard, the suspect or accused shall be cautioned that any statement he makes may be used in evidence.
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In accordance with basic standards of representation, if a suspect expresses the desire to be represented by an attorney, the investigative judge must end the examination and may not resume until an attorney for the suspect is present. 72 Any statement of the accused to the investigating judge is recorded in the written record and 'signed by the accused and the magistrate or investigator' as required by Iraqi law. 73 Thus all suspects who have appeared before the IHT investigative judges to date have each been notified of their rights to counsel and have acknowledged their comprehension of those rights in writing. These provisions are reflective of the practices of other international tribunals, though they are drawn from the domestic system. 74 Critics who assume that the IHT will ignore and subvert the rights of defendants in the future must also assume that the investigative judges will abandon this established practice, but in doing so they would depart from a foundational aspect of criminal practice in Iraq which by any measure meets human rights standards.
In its core operative provision, the Statute incorporates a range of trial rights that, in the aggregate, are compatible with applicable human rights norms. Echoing the fundamental guarantees of the ICCPR and other human rights instruments, Article 19 of the Statute states, a) All persons shall be equal before the Tribunal; b) Everyone shall be presumed innocent until proven guilty before the Tribunal in accordance with the law; c) In the determination of any charge, the accused shall be entitled to a public hearing, having regard to the provisions of the Statute and the rules of procedure made hereunder; d) In the determination of any charge against the accused pursuant to the present Statute, the accused shall be entitled to a fair hearing conducted impartially and to the following minimum guarantees:
1. To be informed promptly and in detail of the nature, cause and content of the charge against him; 2. To have adequate time and facilities for the preparation of his defence and to communicate freely with counsel of his own choosing in confidence. The accused is entitled to have non-Iraqi legal representation, so long as the principal lawyer of such accused is Iraqi; 3. To be tried without undue delay; 4. To be tried in his presence, and to defend himself in person or through legal assistance of his own choosing; to be informed, if he does not have legal assistance, of this right; and to have legal assistance assigned to him, in any case where the interests of justice so require, and without payment by him in any such case if he does not have sufficient means to pay for it; 5. To examine, or have examined, the witnesses against him and to obtain the attendance and examination of witnesses on his behalf under the same conditions as witnesses against him. The accused shall also be entitled to raise defences and to present other evidence admissible under this Statute and Iraqi law; and 6. Not to be compelled to testify against himself or to confess guilt, and to remain silent, without such silence being a consideration in the determination of guilt or innocence.
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These affirmative rights were intended to breathe life into the esoteric obligation found in Article 20 of the 1970 Interim Constitution of Iraq, which provides that an accused is 'innocent until he is proven guilty in a legal trial'. 76 The constitution also proclaims in evocative terms that 'the right of defence is sacred in all stages of investigation and trial in accordance with the provisions of the Law'.
77
International practitioners have observed that the provision of international defence attorneys might have been the surest method of achieving a process perceived to be fair around the world. While international attorneys may support the defence, the lead defence attorney is required to be an Iraqi, and any counsel retained by a suspect or accused is required to 'file his power of attorney with the Judge concerned at the earliest possible opportunity'. 78 The judge, in turn, shall consider the counsel to be qualified 'in accordance with the Iraqi law on lawyers'.
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Rather than an attempt to minimize international influence, this small phrase constitutes an important safeguard because it reflects the intent of Iraqi drafters to ensure that defence counsel remain bound by the codes of practice governing their profession and are qualified in accordance with the rigorous standards found in Iraqi law. 80 In 82 The fact that the principal attorney remains bound by the Iraqi code of professional conduct gives some force to the underlying right of the court to 'prevent the parties and their representatives from speaking at undue length or speaking outside the subject of the case, repeating statements, violating guidelines or making accusations against another party or a person outside the case who is unable to put forward a defence '. 83 All in all, these terms give teeth to the obligation of the trial chambers to 'ensure that a trial is fair and expeditious and that proceedings are conducted in accordance with this Statute and the rules of procedure and evidence, with full respect for the rights of the accused and due regard for the protection of victims and witnesses'.
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Legal authority for the creation of the Iraqi Special Tribunal
The legal backdrop of occupation All of the procedural and substantive components of the IHT function in the shadow cast by its inception during the Coalition occupation. The circumstances surrounding the Tribunal's formulation are at once the most potent legal and political hurdle to its long-term reputation. In view of the revalidation of the Statute by Iraqi authorities following the return to full sovereignty, an analysis of its formation under the umbrella of the Coalition Provisional Authority becomes a moot point. However, the development of the IHT has served to clarify the normative content of occupation law in relation to the principles of transitional justice. The relationship of a subjugated civilian population to a foreign power temporarily exercising de facto sovereignty is regulated by the extensive development of the law of occupation. 85 In terms of legal rights and duties, Iraq was considered as occupied territory when it was 'actually placed under the authority of the hostile army'. 86 This legal criterion is fulfilled when the following circumstances prevail on the ground: first, that the existing government structures have been rendered incapable of exercising their normal authority; and second, that the occupying power is in a position to carry out the normal functions of government over the affected area. 87 For the purposes of US policy, occupation is the legal state occasioned by 'invasion plus taking firm possession of enemy territory for the purpose of holding it'.
88 Although a state of occupation does not 'affect the legal status of the territory in question', 89 the assumption of authority over the occupied territory implicitly means that the existing institutions of society have been swept aside.
Because the foreign power has displaced the normal domestic offices, the cornerstone of the law of occupation is the broad obligation that the foreign power -'the occupant' -must 'take all the measures in his power to restore, and ensure, as far as possible, public order and safety'. 90 In the authoritative French, the occupier must preserve 'l'ordre et la vie publics' (public order and life). 91 On that legal reasoning alone, the establishment of the IST could have been warranted under the inherent occupation authority of the Coalition as an integral part of the strategic plan for restoring public calm and peaceful stability to the civilian population across Iraq. From that perspective, the IST is the intellectual twin to the ICTY because the UN Security Council established the ICTY with a groundbreaking 1993 resolution 92 that was premised on the legal authority of the Security Council to 'maintain or restore international peace and security'.
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As criminal fora conceived and created pursuant to the broader responsibility of the authorities empowered to maintain or restore peace and security, both the ICTY and the IHT were appropriate non-military mechanisms (though each was creative in its own time and in different ways). The IHT and ICTY were both founded on the assessment by the officials charged with preserving stability and the rule of law that prosecution of selected persons responsible for serious violations of international humanitarian law would facilitate the restoration of peace and stability ('l'ordre et la vie publics' in the wording of the 1907 Hague Regulations). After the first defendant, a Serb named Duško Tadić, challenged the legality of the ICTY, the trial chamber ruled that the authority of the Security Council to create the Tribunal was dispositive.
94
Just as the Security Council has the 'primary responsibility' for maintaining international peace and security, 95 the CPA had a concrete legal duty to facilitate the return of stability and order to Iraq after the fall of the regime. Indeed, the CPA Mission Statement read as follows:
The Coalition Provisional Authority (CPA) is the name of the temporary governing body which has been designated by the United Nations as the lawful government of Iraq until such time as Iraq is politically and socially stable enough to assume its sovereignty. The CPA has been the government of Iraq since the overthrow of the brutal dictatorship of Saddam Hussein and his deeply corrupt Baath Regime in April of 2003.
The minimalist principle
The legal framework of occupation rests on a delicate balance that has been particularly challenged by the events on the ground in Iraq. On the one hand, the civilian population has no lawful right to conduct activities that are harmful to persons or property of the occupying force, and may be convicted or interned on the basis of such unlawful activities. 96 Article 42 of the 1949 Geneva Convention relative to the Protection of Civilian Persons in Time of War, more frequently referred to as the Fourth Geneva Convention, specifically permits the deprivation of liberty for civilians if 'the security of the Detaining Power makes it absolutely necessary'.
97 Even large-scale internment may be permissible in situations where there are 'serious and legitimate reasons' to believe that the detained persons threaten the safety and security of the occupying power. 98 At the same time, the coercive authority of the occupying power is limited by a specific prohibition against making any changes to the governmental structure or institutions that 94 'This International Tribunal is not a constitutional court set up to scrutinize the actions of organs of the United Nations. It is, on the contrary, a criminal tribunal with clearly defined powers, involving a quite specific and limited criminal jurisdiction. If it is to confine its adjudications to those specific limits, it will have no authority to investigate the legality of its creation by the Security Council.' Prosecutor v. would undermine the benefits guaranteed to civilians under the Geneva Conventions.
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Thus the baseline principle of occupation law is that the civilian population should continue to live their lives as normally as possible. This concept may be termed the minimalist principle, though some observers have termed it the principle of normality. 100 As a policy priority flowing from the mandates of the Fourth Geneva Convention, domestic law should be enforced by domestic officials insofar as is possible, and crimes not of a military nature that do not affect the occupant's security will normally be delegated to the jurisdiction of local courts. 101 The IHT Statute fits this legal/policy model precisely, as it was created and subsequently ratified by Iraqi authorities as an Iraqi domestic statute.
However, occupation law does not doggedly elevate the provisions of domestic law and the structure of domestic institutions above the pursuit of justice. Despite the minimalist principle, international law allows reasonable latitude for an occupying power to modify, suspend or replace the existing penal structure in the interests of ensuring justice and the restoration of the rule of law. In its temporary exercise of functional sovereignty over the occupied territory, and as a pragmatic necessity, the occupation authority must ensure the proper functioning, inter alia, of domestic criminal processes and cannot abdicate that responsibility to domestic officials of the civilian population who may or may not be willing or able to carry out their normal functions in pursuit of public order.
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In accordance with the baseline principle of normality, Article 43 of the 1907 Hague Regulations stipulates that the occupying power must respect, 'unless absolutely prevented, the laws in force in the country'.
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The legitimacy of the Iraqi High Criminal Court under occupation law
The duty found in Article 43 of the Hague Regulations to respect local laws unless 'absolutely prevented' (in French 'empêchement absolu') imposes a seemingly categorical imperative. However, rather than being understood literally, 'empêchement absolu' has been interpreted as the equivalent of 'necessité'. cruel, or inhumane'' together with any discriminatory racial legislation'. 105 For example, the Israeli decision to confer the vote in mayoral elections on women who had not formerly enjoyed this right would probably comport with the Article 43 obligation of an occupier. 106 In the post-Second World War context, this meant that the Allies could set the feet of the defeated Axis powers 'on a more wholesome path' 107 rather than blindly enforcing the institutional and legal constraints that had been the main bulwarks of tyranny. 108 Article 64 of the Fourth Geneva Convention clarified the old Hague Article 43 by explaining the exception to the minimalist principle in more concrete terms. In ascertaining the implications of Article 64 with regard to the occupation in Iraq, it is important to realize that its drafters did not extend the 'traditional scope of occupation legislation'. 109 Hence the law of the Geneva Convention amplified the concept of necessity understood at the time to be enshrined in the old Hague Article 43. Article 64 incorporates the baseline of normality within the confines of protecting the legal rights of the civilian population. It accordingly reads as follows:
The penal laws of the occupied territory shall remain in force, with the exception that they may be repealed or suspended by the Occupying Power in cases where they constitute a threat to its security or an obstacle to the application of the present Convention. Subject to the latter consideration and to the necessity for ensuring the effective administration of justice, the tribunals of the occupied territory shall continue to function in respect of all offences covered by the said laws.
The Occupying Power may, however, subject the population of the occupied territory to provisions which are essential to enable the Occupying Power to fulfil its obligations under the present Convention, to maintain the orderly government of the territory, and to ensure the security of the Occupying Power, of the members and property of the occupying forces or administration, and likewise of the establishments and lines of communication used by them.
The plain language of Article 64 must be interpreted in good faith in the light of the object and purpose of the Fourth Convention, 110 which seeks to alleviate the suffering of the civilian population and ameliorate the potentially adverse consequences of occupation subsequent to military defeat. The first paragraph strikes a balance between the minimalist intent of the framers and the overriding purpose of making due allowance for both the rights of the civilian population and the concurrent right of the occupier to maintain the security of its forces and property. The second paragraph of Article 64 morphed the implicit meaning of 'necessary' drawn from the old Hague Article 43 into an explicit authority to amend the domestic laws in order to achieve the core purposes of the Convention. Article 64 has thus been accepted in the light of the common-sense reading and the underlying legal duties of the occupier to permit modification of domestic law under limited circumstances.
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Legal authority for the formation of Iraqi Special Tribunal
The IHT as it exists today is cloaked in a seamless garment of legality both in terms of its origination and in its ongoing existence as a distinct branch of Iraqi bureaucracy. The touchstone of analysis for the promulgation of the original Tribunal Statute in December 2003 is to recognize that the CPA mission statement gave it affirmative authority as the 'temporary governing body designated by the United Nations as the lawful government of Iraq until such a time as Iraq is politically and socially stable enough to assume its sovereignty'. 112 The CPA posited its power as the occupation authority in Iraq in declarative terms: 'The CPA is vested with all executive, legislative, and judicial authority necessary to achieve its objectives, to be exercised under relevant UN Security Council resolutions, including Resolution 1483 (2003) , and the laws and usages of war.'
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The appellation 'Coalition Provisional Authority' was a literal title in every aspect: (i) it represented the two states legally occupying Iraq (the United States and the United Kingdom) as well as the coalition of more than twenty other states referred to in Resolution 1483 as working 'under the Authority'; (ii) it was intended to be a temporary power to bridge the gap to a full restoration of Iraqi sovereign authority; and (iii) (perhaps most importantly), it exercised the obligations incumbent on those states occupying Iraq in the legal sense, and conversely enjoyed the legal authority flowing from the laws and customs of war. This understanding of CPA status comports with the diplomatic representations made at the time of its formation. 114 The UN Security Council unanimously recognized 'the specific authorities, responsibilities, and obligations under applicable international law of these states [the members of the Coalition] as occupying powers under unified command (the Authority)'. 118 Resolution 1483 is particularly noteworthy for the formation of the IHT because the Security Council specifically highlighted the need for an accountability mechanism 'for crimes and atrocities committed by the previous Iraqi regime'. 119 The Security Council further required the CPA to exercise its temporary power over Iraq in a manner 'consistent with the Charter of the United Nations and other relevant international law, to promote the welfare of the Iraqi people through the effective administration of the territory'. population and the correlative duties of the occupier to that population. The structure of the Fourth Convention focused on the duties that an Occupying Power has towards the individual civilians and the overall societal structure rather than on the relations between the victorious sovereign and the defeated government. Under the rejected concept termed 'debellatio', the enemy was utterly defeated and accordingly the defeated state forfeited its legal personality and was absorbed into the sovereignty of the occupier. Greenspan, above note 107, pp. 600-1. The successful negotiation of the Geneva Conventions in the aftermath of the Second World War marked the definitive rejection of the concept of debellatio, under which the occupier assumed full sovereignty over the civilians in the occupied territory. E. Benvenisti, The International Law of Occupation, Princeton University Press, Princeton, 1993, p. 92.
Debellatio 'refers to a situation in which a party to a conflict has been totally defeated in war, its national institutions have disintegrated, and none of its allies continue militarily to challenge the enemy on its behalf'. of necessity. At its core, Article 64 protects the rights of citizens in the occupied territory to a fair and effective system of justice. As a first step, and citing its obligation to ensure the 'effective administration of justice', the CPA issued an order suspending the imposition of capital punishment in the criminal courts of Iraq and prohibiting torture as well as cruel, inhumane, and degrading treatment in occupied Iraq. 121 Exercising his power as the temporary occupation authority, Ambassador Bremer signed CPA Order No. 7, which amended the Iraqi Criminal Code in other important ways seeking to suspend or modify laws that 'the former regime used … as a tool of repression in violation of internationally recognized human rights'. 123 was based on the treaty obligation to eliminate obstacles to the application of the Geneva Conventions. The Fourth Geneva Convention prescribed a range of procedural due process rights for the civilian population in occupied territories that presaged the evolution of human rights norms following the Second World War. 124 The implementation of these goals in Iraq accorded with the established body of occupation law and simultaneously fulfilled the requirements of Security Council Resolution 1483 pursuant to the duty of all states to 'accept and carry out the decisions of the Security Council'. 125 Though the said Policy Memorandum effectively aligned Iraqi domestic procedure and law with the requirements of international law, it was at best a stopgap measure that was neither designed nor intended to bear the full weight of prosecuting the range of crimes committed by the regime. Indeed, Section 1 of the original 18 June 2003 Policy Memorandum No. 3 expressly focused on the 'need to transition' to an effective administration of domestic justice weaned from a 'dependency on military support'.
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The second paragraph of Article 64 of the Fourth Geneva Convention is the key to understanding the promulgation of the IHT. Juxtaposed against the Article 64 authority to 'subject the population of the occupied territory to provisions which are essential to enable the Occupying Power to fulfil its obligations under the present Convention', Article 47 of the Convention makes it clear that such 'provisions' may include sweeping changes to the domestic legal and governmental structures. Article 47 implicitly concedes power to the occupying force to 'change … the institutions or government' of the occupied territory, as long as those changes do not deprive the population of the benefits of that Convention. 127 Of particular note for the negotiation of the IHT, Article 47 also prevented the CPA from effecting changes that would undermine the rights enjoyed by the civilian population 'by any agreement concluded between the authorities of the occupied territories and the Occupying Power'.
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Thus the CPA could not have lawfully hidden behind the fig-leaf of domestic decision-making and simply stood aside if domestic authorities in occupied Iraq had sought to create a process that would have undermined the human rights of those Iraqi citizens accused of even the most severe human rights abuses during the period of the 'entombed regime'. US Army doctrine reflects this understanding of the normative relationship with the reminder that 'restrictions placed upon the authority of a belligerent government cannot be avoided by a system of using a puppet government, central or local, to carry out acts which would have been unlawful if performed directly by the occupant'.
129
The Commentary to the Fourth Geneva Convention on the protection of civilians also makes it clear that the occupying power may modify domestic institutions (which would include the judicial system and the laws applicable thereto) when the existing institutions or government of the occupied territory operate to deprive human beings of 'the rights and safeguards provided for them' under the Fourth Convention. 130 These provisions of occupation law are consistent with the Allied experiences during the post-Second World War occupations, and were intended to permit future occupation forces to achieve the salutary effects inherent in rebuilding or restructuring domestic legal systems when the demands of justice require such reconstruction. Against that legal backdrop, direct CPA promulgation of the Statute and the accompanying reforms to the existing Iraqi court system could have been justified on the basis of any of the three permissible purposes specified in Article 64 of the Fourth Convention (i.e. fulfilling its treaty obligation to protect civilians, maintaining orderly government over a restless population demanding accountability for the crimes suffered under Saddam, or enhancing the security of Coalition forces).
In other words, both Articles 47 and 64 provided a positive right to the CPA to impose a structure on the Iraqis for the prosecution of the gravest crimes of the Ba'athist regime. Given the state of occupation law, the reality of the matter is that the delegation of authority to the Governing Council to establish the IHT meant that the Tribunal was grounded in Iraqi sovereignty rather than susceptible to portrayal as a vehicle for foreign domination. If the CPA had the power unilaterally to create a structure for the prosecution of leading Ba'athists, the decision to delegate responsibility for developing and promulgating the IST to the 127 See also US Army Field Manual 27-10, above note 86, para. 365. 128 Ibid. 129 US Army Field Manual 27-10, above note 86, para. 366 (further specifying that 'Acts induced or compelled by the occupant are nonetheless its acts'). Iraqi officials follows as a logical extension. Closer examination shows that the formation of the IST under the authority of the Iraqi Governing Council actually mirrored the practice in Second World War occupations in which the British and Americans created guidelines to direct Germany towards democracy, but ultimately gave the Germans great latitude in rebuilding their country.
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Conclusion
Although it had its genesis during a period of occupation, the IHT was lawfully promulgated by the Iraqis under international norms, and as such should be entitled to the respect and assistance of the leaders and lawyers outside Iraq who support restoration of the rule of law. In any event, the choice of punishments should be reserved for sovereign governments answerable to a society in which they live and work, rather than external players. The inclusion of the death penalty as a permissible punishment for the IHT derived from pre-existing Iraqi law and has generated controversy outside Iraq. However, permitting external players to supersede the established set of domestic punishments would be a modern form of legal colonialism that would have undermined the drafters' aspirations for the Iraqi people to accept the IHT's verdicts, both guilty and innocent, as authoritative and legitimate.
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It has been controversial in no small part due to the political circumstances surrounding the invasion of Iraq and the termination of Ba'athist tyranny. Nevertheless, Iraqi jurists are best placed to determine the sequence of trials and choice of accused that will help create the conditions in which democratic freedom can flourish. The first case began on 19 October 2005 and involved an assassination attempt on Saddam Hussein carried out by civilians in the village of al Dujail and the retaliatory killings that followed. Some observers and Iraqis criticized the Dujail case on the grounds that the crimes against civilians were not of a scale comparable with other violations under Ba'athist rule. 133 On 4 April 2006, the second case was referred for trial, charging Saddam Hussein and six co-accused with egregious crimes committed against the Kurdish population during the Anfal campaigns in 1988. 134 The Anfal trial will test the maturity of the IHT in applying international law, as it is an enormously complex series of events that highlight the suffering under Ba'athist rules and may well raise the first genocide jurisprudence that the Iraqis will face. The creation of the IHT as a component of the domestic justice system comports with the reality that the field of international criminal law has emerged as an interrelated system in which domestic fora are responsible for implementing international norms. The UN Secretary-General recently commented that without human rights and the rule of law 'any society, however well armed, will remain insecure; and its development, however dynamic, will remain precarious'. 135 The tribunals created by international efforts have an important role, but are in no way elevated to a de facto hierarchical supremacy; they have been the courts of last resort rather than the courts primarily charged as the optimal first response. The pursuit of accountability for international crimes is one of the unifying themes that should bind humanity in common purpose with the people of Iraq and the Iraqi jurists as they pursue justice in the chambers of the Iraqi High Criminal Court.
